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THE BLYTHE SOLAR 
POWER PROJECT
emily mead
MOST PEOPLE WOULD AGREE THAT THERE ARE COUNTLESS BENEFITS OF SOLAR POWER. HOWEVER, RECENT 
PROPOSALS FOR A LARGE-SCALE SOLAR POWER PROJECT IN THE CALIFORNIA DESERT HAVE RAISED CONCERNS 
ABOUT PROBLEMS OF ENVIRONMENTAL JUSTICE. THE BLYTHE SOLAR POWER PROJECT, ONCE BUILT, WILL BE THE 
LARGEST SOLAR POWER PLANT IN THE UNITED STATES TO DATE. HOWEVER, IT THREATENS THE RIGHT TO ETHICAL 
LAND USE, AS NATIVE AMERICAN TRIBES MAY EXPERIENCE THE DESTRUCTION OF THEIR CULTURAL AND RELIGIOUS 
SITES EXISTING WITHIN THE PROPOSED PROJECT LOCATION. BY CONSIDERING THEORIES OF SOCIAL JUSTICE, THIS 
THREAT CAN BE APPROPRIATELY IDENTIFIED AND ADDRESSED. 
MOST PEOPLE would agree that 
there are countless benefits to solar power. 
However, recent development and proposals for 
large-scale solar power projects in the California 
deserts have raised concerns about problems 
of both ecological and environmental justice. 
Environmental injustice refers to the unequal 
distribution of environmental burdens that tend 
to affect minority or low-income communities 
disproportionately.1 Using the Blythe Solar Power 
Project as a case study, this paper attempts to 
address these dimensions of the project—specifi-
cally, its impact on Native American communities 
in the Blythe, California region. The principles of 
environmental justice call for the right to ethical, 
balanced and responsible land uses, the right 
to participate as equal partners at every level 
of decision-making, and recognition of a special 
legal and natural relationship of Native American 
Peoples to the U.S. government through laws 
which should affirm their sovereignty and self-
determination.2 However, the Blythe Solar Power 
Project violated these principles of environmen-
tal justice. As a result Native Americans will suffer 
the potential destruction of their sacred sites 
existing within the project’s proposed location.
Solar Millennium and Chevron Energy Solu-
tions proposed the construction of the Blythe 
Solar Power Project (BSPP), a thermal electric 
power generating facility on Bureau of Land 
Management (BLM) public land in the Southern 
California Mojave desert. The California Energy 
Commission (CEC) gave the project approval in 
September of 2010 and the BLM subsequently 
followed suit. Construction of the solar power 
plant will began in December 2010. According 
to the final environmental impact statement for 
the project, it will have an expected total output 
of 1000 Megawatts and will provide power for 
about 800,000 homes.3 In addition, the BSPP will 
be the largest solar power plant in the United 
States to date. Its construction and operation will 
disturb 7,030 acres of natural desert land and 
will utilize solar parabolic trough technology to 
generate electricity.4 Arrays of mirrors will collect 
heat from the sun and refocus the radiation at a 
central point.  Next, water will be heated to high 
temperatures and piped through a series of heat 
exchangers to release high pressure steam. Elec-
tricity is produced through a traditional steam 
turbine generator.5 
The prehistoric and cultural landscape of the 
Mojave Desert is made up of trails, geoglyphs, 
cleared circles, rock rings, other desert pavement 
features, rock art sites, and artifact scatters.6 The 
CEC and BLM estimate that 200 cultural sites and 
historic resources exist in the proposed project 
area. However, representatives from the Cheme-
huevi and Ft. Mojave Indian Tribe have stated this 
estimate is “way off” and that over 1000 sites ex-
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ist.7 Cultural and historic resources found within 
the project site include pots and chipped stone 
flakes that are evidence of tool and arrowhead 
making.8 However more importantly the Blythe 
area also contains sacred geoglyphs, large pic-
tures of human figures or animals, which are of 
critical importance to Native American tribes 
and are considered central to their history.9 The 
geoglyphs, also called Intaglios, at Blythe were 
formed when ancient Native American tribes 
cleared soil and rocks on the ground in order to 
create large-scale images 
that can be seen from the 
air.10 This prehistoric rock 
art was closely tied to the 
natural surroundings and 
its spiritual or cosmological 
context at the time it was 
made.11 Lower Colorado 
River geoglyph and rock 
art sites may represent 
prehistoric ceremonial cen-
ters, placed along a route 
between sacred places.12 
These sites are also con-
sidered by lower Colorado 
Native American tribes as 
depicting actual events of 
the gods and images of the 
creator.13 Local tribal mem-
bers have maintained the 
geoglyphs at Blythe.
However, the BSPP 
threatens the right to ethi-
cal and balanced land use, 
as Native American tribes 
will potentially experience 
the destruction of their cul-
tural and religious sites ex-
isting within the proposed 
project location. Since the power plant is being 
built on public land rather than a reservation, Na-
tive American tribal jurisdiction is limited. Some 
geoglyphs at Blythe are well known and already 
protected; however, the geoglyphs that may be 
damaged by the solar project are not guaran-
teed the same protection. The probable damage 
to the geoglyphs within the BSPP location is not 
considered a significant impact under CEQA since 
the law uses the California Register of Historic Re-
sources (CRHR) in determining the historic or cul-
tural significance of a resource. These geoglyphs 
currently do not exist on the register and are de-
fined as ineligible to be added to it for reasons 
discussed below.14 The only recommendation 
provided by the CEC is to 
maintain historic informa-
tion about the resource if it 
is destroyed. The CEC Staff 
Assessment explicitly states 
that additional avoidance 
of these figures is not a re-
alistic option despite their 
importance to the Native 
American people.15 A spe-
cific geoglyph, the Kokopel-
li figure, could potentially 
be built over or being dam-
aged during construction of 
the Blythe project since it 
is not currently protected. 
Kokopelli is a fertility deity 
that is typically depicted as 
a humpbacked flute player 
and presides over child-
birth and agriculture. This 
image has been venerated 
by some Native American 
cultures, especially those 
in the Southwestern United 
States.16 Not only are these 
images considered sacred, 
but so is the entire land-
scape that they occupy.
Several groups and individuals attempted 
to protect these sites from solar power devel-
opment. Chemehuevi elder Phil Smith of the 
Colorado River Indian Tribes and Fort Mohave 
Indian Tribe representative Rev. Ron Van Fleet 
put their efforts into fighting the Blythe Project, 
which they claimed would devastate much of 
the local tribes’ history.17 They believe that the 
sacred land of their ancestors merits protection. 
In addition, historian Alfredo Figueroa made it 
his mission to protect the geoglyphs and wor-
ried that solar projects such as Blythe would do 
significant harm.18 The proposed location of the 
BSPP appears to considerably overlap with the 
position of the geoglyphs and prehistoric trails. 
The large number of proposed energy projects 
in the region has led to unbalanced land use and 
has presented difficulties for Native Americans 
who wanted to preserve sacred lands. Some 
tribal members expressed concern about the 
excessive number of solar projects being planned 
for the area. In addition, tribes did not have suffi-
cient time to examine and respond to thousands 
of pages of environmental documents; they were 
also concerned because, in several cases, the 
government wouldn’t decide how to deal with 
the loss of cultural resources until after projects 
were approved. Another issue was that the BLM 
fast-tracked approval for the BSPP and other 
projects in the area so they would qualify for 
federal stimulus money.19 This placed additional 
constraints on Native Americans in efficiently 
dealing with the BSPP and other energy projects. 
The cumulative impacts of these projects will af-
fect Native Americans disproportionately in that 
a majority of their sacred sites exist on the lands 
where these projects are being proposed. 
The project’s approval process violated Native 
Americans’ rights to participate as equal partners 
at every level of decision-making. Section 106 
consultation with the Native Americans was 
initiated with the BSPP due to the existence of 
their cultural resources within the project area. 
During the formal consultation session, Native 
American tribes expressed difficulty in respond-
ing to solar developments and meaningfully 
participating in the section 106 process.20 The 
coordination of section 106 under National 
MORE IMPORTANTLY 
THE BLYTHE AREA ALSO 
CONTAINS SACRED 
GEOGLYPHS, LARGE 
PICTURES OF HUMAN 
FIGURES OR ANIMALS, 
WHICH ARE OF CRITICAL 
IMPORTANCE TO NATIVE 
AMERICAN TRIBES AND ARE 
CONSIDERED CENTRAL TO 
THEIR HISTORY.
Environmental Policy Act (NEPA) requires federal 
agencies to take into account the effects of their 
undertakings on historic properties and afford 
a reasonable opportunity to comment. It must 
also plan to involve the public and identify other 
potential consulting parties.21 Former Los Angeles 
City Planner and member of La Cuna de Aztlán 
Sacred Sites Protection Circle, Jim Guerra, com-
mented on how the BLM ineffectively followed 
these guidelines. He stated that comments were 
not seriously considered during public hearings, 
and he felt that agencies were simply attempt-
ing to get through the legal process rather than 
meaningfully responding and considering input 
from the community. He noted that the agencies 
were consulting with tribes outside of the area 
and were not meeting directly with the group 
containing a memorandum of understanding. 
Guerra also claims that the Mojave tribe did 
not play a significant role in consultation since 
they could not be reached when the agencies 
initially attempted to contact them by email and 
phone, suggesting a lack of effort at reaching out 
to other potential consulting parties. Additional 
complaints regarding limitations in the Section 
106 process included language that was too 
technical and complicated and consultations that 
did not provide concise and clear statements of 
the potential impacts. Tribes were continually 
referred to the Internet for more information. 
However, many tribal members do not have 
access to this resource, and the information 
presented in official documents on the project 
was both lengthy and difficult to understand.22 
Poor outreach methods by the agencies and a 
lack of an honest effort in informing potentially 
affected groups illustrate the ineffective attempts 
at meaningful participation. 
In addition, Native American sovereignty 
and self-determination were violated and the 
specific religious needs of Native Americans 
were not met. While many tribal members 
consider the kokopelli figure and other geoglyphs 
to be sacred sites, the protections afforded by 
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California cultural and historic resources laws 
do not apply to these features. Therefore, the 
federal agencies claim that they cannot require 
avoidance or mitigation of impacts to them.23 
The BLM and CEC assert that the geoglyphs are 
of recent origin, based on aerial photography 
that appears to show that they did not exist fifty 
years ago. CEQA requires that a resource be over 
fifty years of age or be exceptionally significant in 
addition to fulfilling other criteria in order to be 
eligible for protection under CRHR.24 Archaeolo-
gist Alfredo Figueroa claims, however, that these 
formations were recently restored and are not 
the age claimed by the agencies.25 Regardless, 
many tribal members feel that oral history is 
more important than what these photos sup-
posedly depict and believe the geoglyphs still 
require protection.26 There is currently debate 
over whether the planned location of the project 
would impede on the geoglyphs, however, it 
seems likely they will be affected at least to some 
degree.
ENVIRONMENTAL LAWS
Several environmental laws fail to address the 
injustices associated with the BSPP and do not 
ensure that procedural and substantive justice is 
achieved. Native American tribes are increasingly 
limited by the structure of statutory law. The 
failure of current laws in effectively addressing 
environmental justice concerns facilitates the 
continual violation of the principles of envi-
ronmental justice. First, the present regulatory 
process under NEPA does not adequately ensure 
procedural justice due to a lack of meaningful 
participation of affected parties. Secondly, the 
Equal Protection Clause presents a difficulty in 
proving discrimination relating to facility sitings 
that may be in violation of ethical, balanced and 
responsible land use. Lastly, cultural and historic 
resource laws are inadequate at protecting sa-
cred sites and cultural resources on public lands. 
The specific nature of these laws fails to fully 
safeguard the specific religious needs and self-
determination of Native Americans. Limitations 
in handling environmental injustices relating to 
the BSPP are evident in the NEPA/CEQA process, 
the Equal Protection Clause, and laws regulat-
ing the management and use of cultural and 
historic resources.
A combined CEQA/NEPA document was jointly 
prepared by the CEC and the BLM to evaluate the 
potential effects of the project. If a project such as 
Blythe is determined to have 
potentially significant en-
vironmental impacts, then 
an in-depth Environmen-
tal Impact Statement (EIS) 
is drafted by the primary 
agency in order to deter-
mine whether it is approved. 
Often alternative actions are 
listed and may be chosen 
over the original plan. NEPA 
and CEQA are similar laws 
which both serve to exam-
ine and weigh potential en-
vironmental consequences 
of proposed government 
actions. However, CEQA is 
more substantive in nature 
and requires that planned 
mitigation measures be im-
plemented when needed, 
while NEPA places more em-
phasis on the alternatives 
analysis but does not re-
quire agencies to select the 
alternative that maximizes 
environmental protection. 
Executive Order 12898 was 
passed in 1994 and requires 
federal agencies to include 
an environmental justice 
analysis in the decision-making processes. This 
specifically includes addressing disproportionate-
ly high adverse human health or environmental 
effects of its activities on minority and low-income 
populations. The EO is relevant in improving NEPA 
with respect to environmental justice concerns 
and emphasizes the importance of NEPA’s public 
participation process, requiring that federal agen-
cies provide opportunities for community input in 
the NEPA process. Agencies are also directed to 
identify potential effects and mitigation measures 
in consultation with affected communities, and 
need to work to ensure effective public participa-
tion and access to infor-
mation.27 The injustices 
associated with the BSPP 
suggest that gaps still exist 
in the NEPA/CEQA process 
with respect to meaning-
ful public participation, 
and that the participatory 
provisions outlined in EO 
12898 are often not met.
The NEPA and CEQA 
decision-making pro-
cess does not ensure 
one’s ability to equally 
participate and provide 
meaningful input. There-
fore, procedural justice, 
as well as the mitigation 
of significant impacts 
relating to the commu-
nity’s concerns, are not 
assured. The U.S. Com-
mission on Civil Rights 
emphasizes that despite 
efforts by the federal gov-
ernment to involve the 
public in decision-making 
through directives, 
programs, and laws, tribal 
members continue to 
express frustration over 
the absence of meaningful involvement in deci-
sions that affect significant aspects of their life.28 
For example, EO 12898 does not explicitly define 
what effective public participation consists of 
THE LARGE NUMBER 
OF PROPOSED ENERGY 
PROJECTS IN THE REGION 
HAS LED TO UNBALANCED 
LAND USE AND HAS 
PRESENTED DIFFICULTIES 
FOR NATIVE AMERICANS 
WHO WANTED TO PRESERVE 
SACRED LANDS.
and is generally ineffective at fostering meaning-
ful participation. The lack of enforcement power 
and mandatory activities within the order do 
not provide incentives for agencies performing a 
NEPA analysis to effectively comply.29 In addition 
to these limitations, NEPA’s public participation 
guidance is “merely procedural, and agencies’ 
public participation programs and policies are 
generally discretionary.”30 The BSPP demon-
strated the ineffectiveness of the NEPA/CEQA 
participation provisions in facilitating meaningful 
input. Although consultation was initiated with 
Native Americans on properties of traditional 
cultural importance for the BSPP, this failed to 
ensure protection of those resources. Specifically, 
deficiencies in ensuring meaningful participation 
were manifested in poor outreach methods, a 
lack of an honest effort in informing the public, 
and ineffective approaches at consultation. An-
other crucial point is that tribes are currently not 
provided any definitive power in determining the 
outcome of project decisions existing on public 
federal land, and the ultimate decision is placed 
on the agency. However, public participation 
creates an opportunity for the affected com-
munities to influence decisions; therefore, it is 
critically important that their voices are not only 
heard but are also key factors in determining the 
outcome of decisions. Ensuring that potentially 
affected groups are able to express their views 
and positions in a forum that is meaningful can 
help to achieve substantive justice and specifi-
cally the mitigation of significant impacts such as 
the protection of sacred sites. 
THE EQUAL PROTECTION CLAUSE
The Equal Protection Clause of the Fourteenth 
Amendment represents a means of challenging 
government action as discriminatory. It provides 
that the states cannot “deny to any person 
within [their] jurisdiction the equal protection 
of the laws.”31 In order to file an equal protec-
tion claim, the supposed discrimination must 
arise from government or state action, and one 
must prove that persons similarly situated are 
treated differently.32 The difficulty in proving a 
violation of equal protection mainly arises from 
the requirement of proving governmental intent 
to discriminate.33 Historically, environmental 
justice cases have failed to successfully prove 
discriminatory intent, and the government or 
states have argued that the siting decision was 
based on neutral criteria. Therefore, the Equal 
Protection Clause is ineffective at ensuring that 
substantive justice is achieved.
The Blythe solar power plant can be defined 
as an unethical land use in that it is disturbing 
a fundamental component of Native American 
culture and religion that cannot be replaced. 
However, proving whether there was discrimina-
tory intent in the siting process of the Blythe 
Project would be exceedingly difficult since there 
is uncertainty regarding whether the existence of 
these Native American cultural sites was known 
at the time of initial siting. The decision to place 
the project on pristine desert land rather than 
degraded or abandoned territory, however, has 
raised some important questions. The project 
will move forward regardless of the fact that 
these cultural sites exist within and around 
the now approved site. Although it is obvious 
that Native Americans are not receiving equal 
protection of their religious rights because of 
the potential damage to their sacred land and 
cultural formations, this is not enough to satisfy 
the requirements of an equal protection claim. 
The limitations of this clause make preventing 
environmental injustices exceedingly difficult, 
especially in providing obvious evidence and bla-
tant proof of discrimination.34 Simply showing an 
impact is greater on one class than another is not 
sufficient, and regardless of whether deliberate 
discrimination was present in the siting process 
or not, the result of the decision can still be un-
just. Therefore, the Equal Protection Clause does 
not ensure justice even when violations of equal 
protection are clearly evident.
THE CALIFORNIA REGISTER OF 
HISTORICAL RESOURCES
Laws regulating the management and use of 
historical and cultural resources are meant to 
protect resources of significant value however 
often fail to do so. The California Register of 
Historical Resources (CRHR) program encourages 
public recognition and protection of resources 
of cultural and historical significance, deter-
mines eligibility for state historic preservation 
grant funding, and affords certain protections 
under the California Environmental Quality Act.35 
However, a resource must first be at least 50 
years old or especially significant. The geoglyphs 
near the site of the BSPP are not being protected, 
highlighting the inadequacy of CEQA in utilizing 
CRHR as a means of assuring protection of sacred 
sites that have cultural, historic, and religious 
significance to Native Americans. 
Cultural resource laws require a historic origin 
that excludes the potentially more recent histo-
ries and cultures of Native Americans, limiting 
their religious self-determination and sovereign-
ty. Aside from being over fifty years old, CEQA re-
quires that a resource be exceptionally significant 
in order to receive protection.36 However, a major 
weakness of the California Register of Historic Re-
sources (CRHR) program is determining whether 
a resource is exceptionally significant. Current 
laws and programs dictating the protection of 
historic or cultural resources do not seem de-
signed to protect unique native interests such as 
the safeguarding of sacred sites. Indian sites on 
federal public lands currently receive no special 
treatment under constitutional law, and there is 
no generalized protection of these sacred sites.37 
Meriting protection for a sacred site, however, 
should be guaranteed simply on the basis that it 
is considered sacred to a certain group of people. 
The specific nature of the CRHR requirements 
under CEQA along with other laws in place only 
provide Native Americans with a narrow means 
of securing cultural sites. Therefore, these laws 
are ineffective at ensuring substantive justice.
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WHAT IS JUSTICE: A DISCUSSION 
MARTHA NUSSBAUM’S “CAPABILITES”
The injustices associated with the BSPP suggest 
that one must define what justice consists of. Mar-
tha Nussbaum offers a valuable interpretation of 
justice that emphasizes the importance of capa-
bilities rather than the distribution of income and 
wealth. With respect to the BSPP, justice should 
consist of protecting a set of central capabilities, 
including political control over one’s environment 
through meaningful participation as well as free-
dom of religious expression and identity. 
Going beyond the notion of equality simply 
with respect to basic rights, Nussbaum argues 
that one cannot have equal liberty without the 
capability to utilize those rights.38 Formal protec-
tions alone cannot ensure that all people are able 
to meet their needs, but rather the basic, cen-
tral capabilities of all people should be met at a 
threshold level in order to obtain justice. Capabili-
ties represent conditions or states of enablement 
that make it possible to do things and fulfill their 
needs. Nussbaum focuses on capabilities as social 
goals, and argues that they are related to human 
equality in that “discrimination on the basis of 
race, religion, sex, national origin, caste, or eth-
nicity is taken to be itself a failure of associational 
capability, a type of indignity or humiliation.”39 
Nussbaum offers a list of central human functional 
capabilities that are required for a life worthy of 
human dignity. She uses Socratic reasoning to de-
fine what these basic capabilities should be. The 
result is international consensus on what people 
care about and what seems most valuable to 
people. Because Nussbaum’s approach to justice 
protects multiple dimensions of a good human 
life, it conceives of justice in a more effective way. 
She emphasizes the significance of ensuring that 
all people are capable of fulfilling their needs, and 
states that a “life that lacks any one of these capa-
bilities, no matter what else it has, will fall short 
of being a good human life.”40 Capabilities are 
especially significant in terms of defining the con-
ditions of participation such that one can be in-
volved in the political decisions that govern one’s 
life. The injustices associated with the Blythe proj-
ect would not exist if all people were ensured the 
same basic human capabilities. Specifically, the 
incapability of Native Americans in partaking in 
meaningful participation and protecting their re-
ligious freedoms suggests that a more effective 
interpretation of justice as defined by Nussbaum 
is required. Nussbaum’s capability approach can 
help to reveal the dimensions of injustice associ-
ated with the Blythe project. Two of her capabili-
ties were particularly violated: those are Control 
over One’s Environment; 
and Senses, Imagination 
and Thought. The capabili-
ties approach takes a broad 
view of what matters in 
human life and therefore 
Nussbaum’s account of 
justice reveals the various 
injustices that are suffered 
by the BSPP.
The first of Nussbaum’s 
capabilities that were vio-
lated is the capability for 
political Control Over One’s 
Environment. This capabil-
ity involves “being able to 
participate effectively in 
political choices that gov-
ern one’s life [and] having 
the right of political par-
ticipation.”41 Unequal social 
and political circumstances 
can give rise to unequal 
human capabilities, such 
as limited public participa-
tion in decision-making. 
Nussbaum highlights the 
need for effective par-
ticipation, which was not 
achieved with the Blythe project. Specifically, in 
the case of Blythe, effective participation would 
require meaningfully participating as an equal 
partner at every level of the process. However, 
some Native American communities were left out 
of decision-making and did not play a substantial 
role. Several factors contributed to the lack of 
meaningful participation, including poor outreach 
methods, a lack of effort in informing potentially 
affected groups, an inadequate forum of expres-
sion and approach to consultation, and insincere 
responses to comments. The capability of political 
control over one’s environment was also partially 
constrained due to the fact that NEPA does not 
contain explicit participatory requirements that 
allow for meaningful input 
and comments from af-
fected communities. Given 
the capability to participate 
and be effectively heard, 
the sacred sites may have 
warranted protection. 
The violation of this 
capability suggests a need 
for effective voice and an 
adequate forum of partici-
pation is required in order 
to recover the capability. In 
the early stages of project 
planning, all potentially af-
fected communities should 
be made fully aware of the 
project plans and of ways 
to get involved in the deci-
sion-making process. The 
lack of participation early 
on exacerbates the prob-
lem of superficial partici-
pation and denies affected 
communities partnership 
throughout the whole pro-
cess.42 Physically going door 
to door could help ensure 
that all potentially affected 
parties are informed. Native American groups in 
close proximity to the project site should also be 
notified in this manner, as well as tribal mem-
ENSURING THAT 
POTENTIALLY AFFECTED 
GROUPS ARE ABLE TO 
EXPRESS THEIR VIEWS AND 
POSITIONS IN A FORUM 
THAT IS MEANINGFUL 
CAN HELP TO ACHIEVE 
SUBSTANTIVE JUSTICE 
AND SPECIFICALLY 
THE MITIGATION OF 
SIGNIFICANT IMPACTS 
SUCH AS THE PROTECTION 
OF SACRED SITES. 
bers out of the area who may have a connection 
to the sacred land at stake. Another component 
that could help recover Nussbaum’s capability of 
Control over One’s Environment is through easily 
accessible public information. This would require 
utilizing several methods of spreading aware-
ness and presenting key information other than 
through the Internet, since many tribal members 
do not have sufficient access to this resource. In 
the case of the BSPP, justice also requires that 
Native American opinions and values have more 
significance in decision-making. Additional legal 
representation could be helpful in giving voice to 
the community. Luke Cole discusses how poverty 
lawyers can address environmental injustice by 
“building the capacity of clients to take control 
over decisions affecting their lives.”43 Community 
organizers and lawyers could therefore enable dis-
empowered groups who are under-represented in 
the legal-political process.44 In addition, lawyers 
could help simplify some of the complexity exist-
ing in lengthy and technical documents. Lastly, jus-
tice requires improvements to the quality of con-
sultation and public meetings in order to address 
concerns in a meaningful way, since being able to 
express one’s needs legitimately requires an ad-
equate forum of expression. For example, demon-
strating understanding and consideration of com-
ments could involve explanations from the agency 
or company as to why they are doing something 
in spite of protests against it. In addition to formal 
consultations, informal approaches are essential 
in creating a comfortable environment where the 
community can express their views.
The second of Nussbaum’s capabilities 
that was violated is the capability for Senses, 
Imagination, and Thought was also violated with 
the BSPP. This capability specifically recognizes 
“freedom of religious exercise” and “being able 
to have pleasurable experiences, and avoid non-
necessary pain.”45 The debate over the age of 
the geoglyphs in question and their significance 
illustrates an example of domination over Native 
American opinions and religious values. By failing 
to acknowledge the value of the geoglyphs, the 
agencies expressed that Native American identity 
and religion does not count as one worthy of rec-
ognition. The two capabilities of political Control 
over One’s Environment, and Senses, Imagina-
tion, and Thought are interrelated, as having the 
ability to control the choices that govern one’s 
life suggests being able to have some say over 
one’s religious freedoms and rights in a political 
setting. However, in order to effectively partici-
pate in political decisions affecting one’s life, one 
needs to have their religious identity respected. 
Respecting Native American religious expression 
in the case of Blythe would involve providing 
sufficient opportunities for groups to effectively 
convey the value of the geoglyphs. Agencies 
should understand that a sacred site should be 
protected from destruction simply on the basis 
that it is considered sacred. If the geoglyphs 
were deemed “especially significant” then they 
would be eligible for protection under CRHR. 
Therefore, improving conditions of participation 
and respecting the religious identity of Native 
Americans in the decision-making process would 
have helped the two parties reach a legitimate 
consensus on the project, and would have helped 
ensure Native American religious expression 
would be protected as well. With collaborative 
efforts, solar power can still be a viable energy 
source if site locations incorporate sensitivity to 
Native Americans who have a connection to the 
proposed land in question.
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